This Page Is Inserted by IFW Operations 
and is not a part of the Official Record 

BEST AVAILABLE IMAGES 

Defective images within this document are accurate representations of 
the original documents submitted by the applicant. 

Defects in the images may include (but are not limited to): 

• BLACK BORDERS 

• TEXT CUT OFF AT TOP, BOTTOM OR SIDES 

• FADED TEXT 

• ILLEGIBLE TEXT 

• SKEWED/SLANTED IMAGES 

• COLORED PHOTOS 

• BLACK OR VERY BLACK AND WHITE DARK PHOTOS 

• GRAY SCALE DOCUMENTS 



IMAGES ARE BEST AVAILABLE COPY. 



As rescanning documents will not correct images, 
please do not report the images to the 
Image Problem Mailbox. 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

JIDLLf 
Law 




COOLEY GODWARD LLP 
THOMAS J. FRIEL, JR. (80061 
BENJAMIN K. RILEY ( 1 1 2007) 
JAMES P. BROGAN (155906) 
ANDREW KUMAMOTO (178541) 
WAYNE O. STACY (admitted pro hac vice) 
Five Palo Alto Square 
3000 El Camino Real 
Palo Alto, CA 94306-2155 
Telephone: (650) 843-5000 
Facsimile: (650) 857-0663 

Attorneys for Plaintiff 
IP LEARN LLC 



IP LEARN, LLC, 

Plaintiff and Counterdefendant, 
v. 

SABA SOFTWARE INC.; and 
DOES 1-10, 

Defendant and Counterclaimant. 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SAN JOSE DIVISION 

No. C 02-02634 JW (HRL) 



AND RELATED COUNTERCLAIMS. 



PLAINTIFF IP LEARN, LLC'S 
RESPONSES TO SABA SOFTWARE, 
INC.'S SECOND SET OF 
INTERROGATORIES 



PROPOUNDING PARTY: DEFENDANT SABA SOFTWARE, INC. 
RESPONDING PARTY: PLAINTIFF IP LEARN, LLC 
SET NUMBER: TWO 

Pursuant to Rule 33 of the Federal Rules of Civil Procedure, Plaintiff IP Learn, LLC ("IP 
Learn") responds to Defendant Saba Software, Inc.'s ("Saba") Second Set of Interrogatories 
(served March 18, 2003, entitled "Saba Software, Inc.'s First Set of Interrogatories") as follows: 

I. General Responses. 

1. IP Leam's response to Saba Software, Inc.'s Second Set of Interrogatories ("Saba's 
Interrogatories") is made to the best of IP Leam's present knowledge, information, and belief. 
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Said response is at all times subject to such additional or different information that discovery or 
further investigation may disclose and, while based on the present state of IP Learn's recollection, 
is subject to such refreshing of recollection, and such additional knowledge of facts, as may result 
from DP Learn's further discovery or investigation. B? Learn reserves the right to make any use of, 
or to introduce at any hearing and at trial, information and/or documents responsive to Saba's 
Interrogatories but discovered subsequent to the date of this response, including, but not limited to, 
any such information or documents obtained in discovery herein. 

2. IP Learn reserves all objections or other questions as to the competency, relevance, 
materiality, privilege, or admissibility of evidence in any subsequent proceeding in or trial of this 
or any other action for any purpose whatsoever of IP Learn's responses herein and any document 
or thing identified or provided in response to Saba's interrogatories. 

3. IP Learn reserves the right to object on any ground at any time to such other or 
supplemental interrogatories as Saba may at any time propound involving or relating to the subject 
matter of these interrogatories. 

4. IP Learn reserves the right to supplement its responses to Saba's Interrogatories after IP 
Learn has completed its investigation and discovery in the case, after Saba has produced all 
appropriate documents in response to IP Learn's document requests, after deposition discovery is 
completed, and after third party discovery is completed. 

5. Each of the claims-at-issue are presumed to be valid until Saba proves otherwise by 
clear and convincing evidence. Saba has not presented such clear and convincing evidence in its 
Preliminary Invalidity Contentions and Related Document Disclosure (the "Preliminary Invalidity 
Contentions."). 

6. IP Learn reserves the right to object to any reference in Saba's Preliminary 
Invalidity Contentions on the ground that the reference is not enabling. 

7. IP Learn reserves the right to object to any reference in Saba's Preliminary 
Invalidity Contentions on the ground that the reference cannot be considered prior art under 35 
U.S.C sections 102 and/or 103. 
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II. General Objections. 

IP Learn makes the following general objections, whether or not separately set forth in 

response to each interrogatory, to each instruction, definition, and interrogatory made in Saba's 
Interrogatories: 

1. IP Learn objects generally to interrogatories 2 through 6 inclusive, insofar as these 
interrogatories seeks information or production of documents protected by the attorney-client 
privilege or the work product doctrine. Such information or documents shall not be provided in 
response to Saba's interrogatories and any inadvertent disclosure or production thereof shall not be 
deemed a waiver of any privilege with respect to such information or documents or of any work 
product immunity which may attach thereto. 

2. IP Learn objects to interrogatories 2 through 6 inclusive, on the grounds and to the 
extent that they call for information and/or documents that contain private, business confidential, 
proprietary, trade secret or other information protected from disclosure pursuant to Federal Rule of 
Civil Procedure 26(c)(7) or Federal Rule of Evidence 501. IP Learn will only produce such 
responsive, relevant information and/or documents pursuant to the terms of the protective order 
entered in this case. 

3. IP Learn objects to interrogatories 2 through 6 inclusive, to the extent they purport to 
impose obligations upon IP Leam beyond the requirements of the Federal Rules of Civil Procedure 
and the Local Patent Rules of this Court. 

4. IP Learn objects to the introductory definitions and instructions to Saba's 
interrogatories to the extent said definitions or instructions purport to enlarge, expand, or alter in 
any way the plain meaning and scope of any specific interrogatory on the ground that such 
enlargement, expansion, or alteration renders interrogatory vague, ambiguous, unintelligible, 
unduly broad, and/or uncertain. 

5. IP Learn objects to interrogatories 2 through 6 to the extent that they require IP 
Leam to demonstrate validity of the patents-at-issue. All claims at issue are presumed to be valid 
unless Saba proves otherwise by clear and convincing evidence. Saba has failed to rebut that 
presumption of validity. 
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III. Specific Objections And Responses To Interrogatories. 

Without waiving or limiting in any manner any of the foregoing General Responses, but 
rather incorporating them into each of the following responses to the extent applicable, IP Learn 
responds to Saba's Interrogatories as follows; 
Interrogatory No. 2: 

In light of the "SuccessMaker" product (SA 6052-6572 & CD Nos. 7-9) and Saba's 
preliminary invalidity contentions related thereto (as conveyed in Saba's Preliminary Invalidity 
Contentions dated January 10, 2003, 'Table 1," and accompanying exhibits), state in detail, on a 
claim-by-claim basis, each factual and each legal basis for YOUR contention that each claim 
asserted from the '486 FAMILY against Saba is valid and enforceable, if you still contend. 

Such detail shall include, but is not limited to, stating on a claim-by-claim basis each aspect 
of each claim YOU contend is not rendered obvious or anticipated by the disclosed 
"SuccessMaker" product and why YOU so contend, and whether YOU contend the disclosed 
"SuccessMaker" product was not sold, offered for sale, publicly used or otherwise known more 
than one year prior to the application dates of the '486 FAMILY. 
Response to Interrogatory No. 2: 

In addition to the foregoing General Responses and Specific Objections, IP Learn further 
objects to this interrogatory on the grounds that it is inappropriate and premature. Saba has 
demanded that the Court construe ten additional terms in the claims of the '486 FAMILY. 
Because a proper validity analysis requires that the claims first be construed, this interrogatory is 
premature to the degree that it seeks information regarding any claim that includes one of the ten 
additional terms. This interrogatory is further premature because discovery in this case is 
incomplete. In particular, BP Learn has not received all documents relevant to SuccessMaker, and 
IP Learn has not had an opportunity to conduct all depositions in this case necessary to respond to 
this interrogatory. Consequently, IP Learn reserves the right to amend and supplement this 
response at the appropriate time. 

EP Learn further objects to this interrogatory as vague and ambiguous to the degree that it 
seeks information regarding enforceability. "Validity" and "enforceability" are distinct legal 
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concepts that Saba appears to have incorrectly lumped together. In fact, Saba's Preliminary 
Invalidity Contentions referred to in the interrogatory are completely unrelated to the concept of 
"enforceability." 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information regarding obviousness of the '486 FAMILY beyond those positions that Saba set forth 
in its Preliminary Invalidity Contentions. Patent Local Rule 3-3(b) requires that Saba set out 
"[w]hether each item of prior art anticipates each asserted claim or renders it obvious. If a 
combination of items or prior art makes a claim obvious, each such combination, and the 
motivation to combine such items, must be identified." Because Saba did not identify claims of 
the '486 FAMILY that were rendered obvious or any motivation for such combination, Saba has 
not made obviousness of the '486 FAMILY an issue in this case. Consequently, any interrogatory 
seeking information on obviousness of the '486 FAMILY is irrelevant. 

IP Learn further objects to this interrogatory because it is overly burdensome. Saba 
demands that IP Learn address the validity of the '486 FAMILY in light of over 500 pages of 
SuccessMaker literature and thousands of megabytes of information on CD Nos. 7-9. Realizing 
the extreme burden of addressing all of this material, Saba, in its Preliminary Invalidity 
Contentions, addressed less than 50 of the 500 pages of SuccessMaker literature and completely 
failed to address CD Nos. 7-9. Saba shirked its responsibility under Patent L.R. 3-3 and is now 
demanding that BP Learn complete the validity analysis that the law and the Patent Local Rules 
clearly assign to Saba. 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information about material not included in Saba's Preliminary Invalid Contentions. According to 
Patent L.R. 3-6 and 3-7, Saba's Preliminary Invalidity Contentions are its Final Validity 
Contentions absent a modification made pursuant to the rules — and Saba has made no such 
modification. Consequently, Saba's entire position regarding validity is set forth in its Preliminary 
Invalidity Contentions and to the degree that Saba seeks information in this interrogatory beyond 
those Preliminary Invalidity Contentions, that information is irrelevant. If Saba wishes to amend 
its Preliminary Invalidity Contentions, then it must adhere to Patent L.R. 3.6 or 3.7. 
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BP Learn further objects to this interrogatory as irrelevant because SuccessMaker is not 
valid prior art. Although SuccessMaker appears to include a copyright mark of 1993, such 
copyright mark does not indicate that SuccessMaker was sold, offered for sale, publicly used or 
otherwise known before the application dates of the '486 FAMILY. Saba has offered no evidence 
regarding the effective prior art date of SuccessMaker, and after a reasonable search, IP Learn is 
without sufficient information to determine when, if ever, SuccessMaker was "sold, offered for 
sale, publicly used or otherwise known." 

IP Learn further objects to this interrogatory as vague, ambiguous, and overly burdensome 
in asking for the dates upon which SuccessMaker was "sold, offered for sale, publicly used or 
otherwise known." As stated previously, the fact that a document may bear a date and/or 
copyright notice does not, in and of itself, show that the document was first published in the 
United States by no later than that date. After a reasonable search, IP Learn is without sufficient 
information to determine when, if ever, SuccessMaker was "sold, offered for sale, publicly used or 
otherwise known." 

IP Learn further objects to this interrogatory as irrelevant to the extent that it seeks 
information about claims not asserted by IP Learn in its Revised Preliminary Infringement 
Contentions. 

Subject to the foregoing Objections, IP Learn responds as follows: see Exhibit A, attached. 
Please note that all references in the chart to "disclosures" of prior art are provided by Saba. IP 
Learn reserves the right to object to the accuracy of these alleged disclosures, to the propriety of 
the references as prior art, or to enablement of the references. 
Interrogatory No. 3: 

In light of "Industry Education Computer Based Training Strategy" (SA 4784-4894) and 
Saba's preliminary invalidity contentions related thereto (as conveyed in Saba's Preliminary 
Invalidity Contentions dated January 10, 2003, "Table 2," 4 Tabie 4," 'Table 5," and "Table 7"), 
state in detail, on a claim-by claim basis, each factual and each legal basis for YOUR contention 
that each claim asserted from the PATENTS IN SUIT against Saba is valid and enforceable, if you 
still so contend. 
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Such detail shall include, but is not limited to, stating on a claim-by claim basis each aspect 
of each claim YOU contend is not rendered obvious or anticipated by the disclosed "Industry 
Education Computer Based Training Strategy," why YOU so contend, and whether YOU contend 
the disclosed "Industry Education Computer Based Training Strategy" was not publicly available 
more than one year prior to the application dates for the PATENTS IN SUIT. 
Response to Interrogatory No. 3: 

In addition to the foregoing General Responses and Specific Objections, IP Learn further 
objects to this interrogatory on the grounds that it is inappropriate and premature. Saba has 
demanded that the Court construe 19 additional terms in the claims addressed by this interrogatory. 
Because a proper validity analysis requires that the claims first be construed, this interrogatory is 
premature to the degree that it seeks information regarding any claim that includes one of the 
additional terms. This interrogatory is further premature because discovery in this case is 
incomplete. In particular, IP Learn has not received all documents relevant to "Industry Education 
Computer Based Training Strategy," and IP Learn has not had an opportunity to conduct all 
depositions in this case necessary to respond to this interrogatory. Consequently, IP Learn 
reserves the right to amend and supplement this response at the appropriate time. 

IP Learn further objects to this interrogatory as vague and ambiguous to the degree that it 
seeks information regarding enforceability. "Validity" and "enforceability" are distinct legal 
concepts that Saba appears to have incorrectly lumped together. In fact, Saba's Preliminary 
Invalidity Contentions referred to in the interrogatory are completely unrelated to the concept of 
"enforceability." 

IP Learn further objects to this interrogatory as irrelevant to the degree it seeks information 
regarding "SkillView: Engineering a More Productive WorkForce" ("SkillView"). Saba admits in 
its Preliminary Invalidity Contentions that it has no evidence indicating that SkillView is proper 
prior art. In fact, Saba expressly states that its "investigation regarding the date of [SkillView] is 
continuing." Saba's reliance upon SkillView for obviousness and/or motivation for combining 
references is improper on its face. Because SkillView is not proper prior art, any validity analysis 
as related to SkillView is irrelevant. IP Learn reserves the right to revisit Saba's obviousness 
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positions if SkillView is shown to be proper prior art. 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information regarding obviousness beyond those positions that Saba set forth in its Preliminary 
Invalidity Contentions. Patent Local Rule 3-3(b) requires that Saba set out u [w]hether each item of 
prior art anticipates each asserted claim or renders it obvious. If a combination of items or prior 
art makes a claim obvious, each such combination, and the motivation to combine such items, 
must be identified." For those claims that Saba did not identify as being rendered obvious and for 
which no motivation for combination is set forth, Saba has not made obviousness an issue in this 
case, and all related information is irrelevant. 

IP Learn further objects to this interrogatory because it is overly burdensome. Saba 
demands that BP Learn address the validity of the patents-at-issue in light of the entire set of 
materials from "Industry Education Computer Based Training Strategy." Saba, however, only 
addresses a relatively small amount of those materials in its Preliminary Invalidity contentions. 
Per Patent L.R. 3-3, Saba is required to set forth its invalidity position and until such time that 
Saba does so, it is burdensome to require IP Learn to address documents that Saba has deemed 
unimportant. 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information about material not included in Saba's Preliminary Invalidity Contentions. According 
to Patent L.R. 3-6 and 3-7, Saba's Preliminary Invalidity Contentions are its Final Validity 
Contentions absent a modification made pursuant to the rules — and Saba has made no such 
modification. Consequently, Saba's entire position regarding validity is set forth in its Preliminary 
Invalidity Contentions and to the degree that Saba seeks information in this interrogatory beyond 
those Preliminary Invalidity Contentions, that information is irrelevant. If Saba wishes to amend 
its Preliminary Invalidity Contentions, then it must adhere to Patent L.R. 3.6 or 3.7. 

IP Learn further objects to this interrogatory as irrelevant because "Industry Education 
Computer Based Training System" is not valid prior art. Saba has offered no evidence regarding 
the effective prior art date of this reference, and after a reasonable search, IP Learn is without 
sufficient information to determine when, if ever, this material was publicly known or available. 
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IP Leam further objects to this interrogatory as vague, ambiguous, and overly burdensome 
in asking for the dates upon which "Industry Education Computer Based Training System" was 
"sold, offered for sale, publicly used or otherwise known." As stated previously, the fact that a 
document may bear a date and/or copyright notice does not, in and of itself show that the 
document was first published in the United States by no later than that date. After a reasonable 
search, IP Learn is without sufficient information to determine when, if ever, "Industry Education 
Computer Based Training System" was publicly known or used. 

IP Learn further objects to this interrogatory as irrelevant to the extent that it seeks 
information about claims not asserted by IP Leam in its Revised Preliminary Infringement 
Contentions. 

Subject to the foregoing Objections, IP Leam responds as follows: see Exhibit A, attached. 
Interrogatory No. 4: 

In light of "A Computerized Model for Placement and Diagnostic Testing in College 
Remedial Mathematics" (disclosed as SA 06612-07009) and Saba's preliminary invalidity 
contentions related thereto (as conveyed in "Table 9" enclosed with these interrogatories), state in 
detail, on a claim-by claim basis, each factual and each legal basis for YOUR contention that each 
claim asserted from the '486 FAMILY against Saba is valid and enforceable, if you still so 
contend. 

Such detail shall include, but is not limited to stating on a claim-by-claim basis each aspect 
of each claim YOU contend is not rendered obvious or anticipated by the disclosed "A 
Computerized Model for Placement and Diagnostic Testing in College Remedial Mathematics" 
and why YOU so contend, and whether YOU contend the disclosed "A Computerized Model for 
Placement and Diagnostic Testing in College Remedial Mathematics" was not publicly available 
more than one year prior to the application dates of the '486 FAMILY. 
Response to Interrogatory No. 4: 

In addition to the foregoing General Responses and Specific Objections, IP Leam further 
objects to this interrogatory as irrelevant to the degree that it seeks information about material not 
included in Saba's Preliminary Invalidity Contentions. According to Patent L.R. 3-6 and 3-7, 
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Saba's Preliminary Invalidity Contentions are its Final Validity Contentions absent a modification 
made pursuant to the rules— and Saba has made no such modification. Consequently, Saba's 
entire position regarding validity is set forth in its Preliminary Invalidity Contentions and to the 
degree that Saba seeks information in this interrogatory beyond those Preliminary Invalidity 
Contentions, that information is irrelevant. If Saba wishes to amend its Preliminary Invalidity 
Contentions, then it must adhere to Patent L.R. 3.7, which states that amendments to the 
Preliminary Infringement Contentions "may be made only by order of the Court, which shall be 
entered only upon a showing of good cause." As previously expressed to Saba, IP Learn will not 
oppose a motion to the Court under Patent L.R. 3-7 to add Table 9 to the Preliminary Invalidity 
Contentions— assuming of course that Saba can make the showing of good cause. Until the Court 
grants Saba's motion, however, Table 9 is not part of Saba's Preliminary Invalidity Contentions, 
and consequently, Table 9 and the corresponding references are irrelevant. Saba reserves the right 
to revisit this interrogatory if the Court allows Saba's Preliminary Invalidity Contentions to be 
amended to include Table 9. 

IP Learn further objects to this interrogatory on the grounds that it is inappropriate and 
premature. Saba has demanded that the Court construe additional terms in the claims of the '556 
patent, which is the only patent referred to in Table 9. Because a proper validity analysis requires 
that the claims first be construed, this interrogatory is premature to the degree that it seeks 
information regarding any claim that includes one of the additional terms. This interrogatory is 
further premature because discovery in this case is incomplete. In particular, IP Learn has not 
received all documents relevant to "A Computerized Model For Placement and Diagnostic Testing 
in College Remedial Mathematics," and IP Learn has not had an opportunity to conduct all 
depositions in this case necessary to respond to this interrogatory. Consequently, IP Learn 
reserves the right to amend and supplement this response at the appropriate time. 

IP Learn further objects to this interrogatory as vague and ambiguous to the degree that it 
seeks information regarding enforceability. "Validity and "enforceability" are distinct legal 
concepts that Saba appears to have incorrectly lumped together. In fact, Saba's Preliminary 
Invalidity Contentions referred to in the interrogatory are completely unrelated to the concept of 
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"enforceability." 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information regarding obviousness beyond those positions that Saba set forth in its Preliminary 
Invalidity Contentions. Patent Local Rule 3-3(b) requires that Saba set out «[w]hether each item of 
prior art anticipates each asserted claim or renders it obvious. If a combination of items or prior 
art makes a claim obvious, each such combination, and the motivation to combine such items, 
must be identified." For those claims that Saba did not identify as being rendered obvious and for 
which no motivation for combination is set forth, Saba has not made obviousness an issue in this 
case, and all related information is irrelevant. 

LP Learn further objects to this interrogatory because it is overly burdensome. Saba 
demands that IP Le^ address the validity of ^ patents _ aMssue fa ^ rf ^ ^ ^ rf 

materials from "A Computerized Model For Placement and Diagnostic Testing in College 
Remedial Mathematics." Saba, however, only addresses a relatively small amount of those 
materials in its Preliminary Invalidity Contentions. Per Patent L.R. 3-3, Saba is required to set 
forth its invalidity position and until such time that Saba does so, it is burdensome to require IP 
Learn to address documents that Saba has not addressed. 

LP Learn further objects to this interrogatory as irrelevant because "A Computerized Model 
For Placement and Diagnostic Testing in College Remedial Mathematics" is not valid prior art 
Saba has offered no evidence regarding the effective prior art date of this reference, and after a 
reasonable search, LP Le am is without suffident infonnation tQ ^ . f ^ ^ 

document was known or available publicly. 

LP Learn further objects to this interrogatory as vague, ambiguous, and overly burdensome 
in asking for the dates upon which "A Computerized Model For Placement and Diagnostic Testing 
in College Remedial Mathematics" was "sold, offered for sale, publicly used or otherwise known " 
As stated previously, the fact that a document may bear a date and/or copyright notice does not, in 
and of itself, show that the document was first published in the United States by no later than that 
date. After a reasonable search, IP Learn is without sufficient infonnation to determine when, if 
ever, the document was known or available publicly. 
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IP Learn further objects to this interrogatory as irrelevant to the extent that it seeks 
information about claims not asserted by IP Learn in its Revised Preliminary Infringement 
Contentions. 

Interrogatory No. 5: 

In light of "Cliffs StudyWare" (disclosed recently by SmartForce), state in detail, on a 
chum-by-c.aim basis, each actual and each legal basis for YOUR contention that each claim 
asserted from the '4S6 FAMILY against Saba is valid and enforceable, if you still so contend. 

Such detail shall include, but is not limited to, stating on a claim-by-claim basis each aspect 
of each claim YOU contend is no. rendered obvious or anticipated by the disclosed "Cliffs 
StudyWare" product and why YOU so contend, and whether YOU contend the disclosed ••Cliffs 
1 1 StudyWare- product was no, sold, offered for sale, publicly used or otherwise known more than 
i ' one year prior to the application dates of the '486 FAMILY. 
Response to Interrogatory No. 5: 

In addition to the foregoing General Responses and Specific Objections, IP Leam further 
objects to this interrogatory as vague and ambiguous. This interrogatory refers to documents 
allegedly disclosed by SmrulForce in a separate litigation. Saba does no. refer to .hose document. 
| by Smarfforca ba.es numbers or Saba bates numbers, thereby leaving IP Leam to speculate as to 
which documents Saba might be referring. 

IP Leam further objecls to this interrogatory aa irrelevant to the degree that it seeks 
information about materia, no, included in Saba's Preliminary Invalidity Contentions. According 
to Patent L.R. 3-6 and 3-7, Saba's Preliminary Invalidity Con.en.iona are it. Final Validi.y 
I Contentions abaen, a modification made pursuant to ,h. rulea-and Saba has made no such 
modification. Consequently, Saba's entire position regarding validity is ae, form in its Preliminary 
Invalidity Contentions and to me degree ,ha, Saba seeks information in Una interrogatory beyond 
■hose Preliminary Invalidity Contentions, (hat information is irrelevant. 

IP Leam further objects to Una interrogatory on Ore grounds tha, i, is inappropriate and 
I PrematU "' Saba hM *— "W *• Com, construe additional terma in me claims of tine -486 
FAMILY. Because a proper validity analysis requires tha, the claims first be construed, tins 
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interrogatory is premature to the degree that it seeks information regarding any claim that includes 
one of the additional terms. This interrogatory is further premature because discovery in this case 
is incomplete. Consequently, IP Learn reserves the right to amend and supplement this response at 
the appropriate time. 

IP Learn further objects to this interrogatory as vague and ambiguous to the degree that it 
seeks information regarding enforceability. "Validity" and "enforceability" are distinct legal 
concepts that Saba appears to have incorrectly lumped together. In fact, Saba's Preliminary 
Invalidity Contentions referred to in the interrogatory are completely unrelated to the concept of 
"enforceability." 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 

11 | information regarding obviousness beyond those positions that Saba set forth in its Preliminary 

12 Invalidity Contentions. Patent Local Rule 3-3(b) requires that Saba set out "[w]hether each item of 

13 prior art anticipates each asserted claim or renders it obvious. If a combination of items or prior 

14 art makes a claim obvious, each such combination, and the motivation to combine such items, 
1 must be identified." Saba has not made obviousness an issue for "Cliffs StudyWare," and, 

consequently, all related information is irrelevant. 

IP Learn further objects to this interrogatory as irrelevant because Saba has failed to 
demonstrate that "Cliffs StudyWare" is valid prior art. Saba has offered no evidence regarding 
the effective prior art date of this reference, and after a reasonable search, IP Learn is without 
sufficient information to determine when, if ever, the product was "sold, offered for sale, publicly 
used or otherwise known." 

IP Learn further objects to this interrogatory as vague, ambiguous, and overly burdensome 
in asking for the dates upon which "Cliffs StudyWare" was "sold, offered for sale, publicly used 
or otherwise known." As stated previously, the fact that a document may bear a date and/or 
copyright notice does not, in and of itself, show that the document was first published in the 
United States by no later than that date. After a reasonable search, IP Learn is without sufficient 
information to determine when, if ever, the product was "sold, offered for sale, publicly used or 
otherwise known." 
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IP Leam further objects to this interrogatory as irrelevant to the extent that it seeks 
information about claims not asserted by IP Leam in its Revised Preliminary Infringement 
Contentions. 

I Interrogatory No. 6: 

To the extent not conveyed in response to Interrogatories Nos. 2-5, state in detail, on a 
claim-by-claim basis, each factual and each legal basis for YOUR contention that each claim 
asserted from the PATENTS IN SUIT against Saba is valid and enforceable, if you still so 
contend. 

Such detail shall include, but is not limited to, stating on a claim-by-claim basis each aspect 
of each claim YOU contend is not obvious or anticipated, why YOU so contend, and shall further 
include an identification of any prior art that YOU contend was publicly available more than one 
year prior to the application dates of the PATENTS IN SUIT. Please address all references 
disclosed as prior art, by anyone, related to the PATENTS IN SUIT and all additional references of | 
which you are otherwise aware. 
Response to Interrogatory No. 6: 

In addition to the foregoing General Responses and Specific Objections, IP Leam further 

17 | object to this interrogatory as overly burdensome. Saba is in possession of all prior-art-references 

18 of which IP Learn is aware, and yet Saba has elected to address only a few of those references in 

19 its Preliminary Invalidity Contentions. Saba now seeks to force IP Leam to address those 

20 | references that Saba has deemed not important enough to include in its Preliminary Invalidity 
Contentions. 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information about material not included in Saba's Preliminary Invalidity Contentions. According 
to Patent L.R. 3-6 and 3-7, Saba's Preliminary Invalidity Contentions are its Final Validity 
Contentions absent a modification made pursuant to the rules-and Saba has made no such 
modification. Consequently, Saba's entire position regarding validity is set forth in its Preliminary 
Invalidity Contentions and to the degree that Saba seeks information in this interrogatory beyond 
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28 those Preliminary Invalidity Contentions, that information is irrelevant. 
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IP Leam further objects to this interrogatory on the grounds that it is inappropriate and 
premature. Saba has demanded that the Court construe additional terms in the claims of the 
patents-at-issue. Because a proper validity analysis requires that the claims first be construed, this 
interrogatory is premature to the degree that it seeks information regarding any claim that includes 
one of the additional terms. This interrogatory is further premature because discovery in this case 
is incomplete. Consequently, IP Learn reserves the right to amend and supplement this response at 
the appropriate time. 

IP Learn further objects to this interrogatory as vague and ambiguous to the degree that it 
seeks information regarding enforceability. "Validity" and "enforceability" are distinct legal 
concepts that Saba appears to have incorrectly lumped together. In fact, Saba's Preliminary 
Invalidity Contentions referred to in the interrogatory are completely unrelated to the concept of 
"enforceability." 

IP Learn further objects to this interrogatory as irrelevant to the degree that it seeks 
information regarding obviousness beyond those positions that Saba set forth in its Preliminary 
Invalidity Contentions. 

IP Learn further objects to this interrogatory as irrelevant to the extent that it seeks 
information about claims not asserted by IP Learn in its Revised Preliminary Infringement 
Contentions. 
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Dated: April 24, 2003 

AS TO THE OBJECTIONS: 



COOLEY GODWARD LLP 




/ayne O. Stac 
Plaintiff IP Learn, lLc 



AS TO THE RESPONSES: 



IP LE ARN, L LC 



Peter T 
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-te. 21.2003 2:llP M IpVenture, Inc. 
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VEWFICATTON 
I, Peter Tong, PhD., declare: 

I am the managing partner for IP Learn, LLC, which is the Plaintiff and 
Counterdefendant in the above-entitled action, and I have been authorized to make this verification 
on its behalf. I have read the foregoing Plaintiff IP Learn, LLC's Responses to Saba Software, 
Inc.'s Second Set of Interrogatories, and the answers set forth in those responses: 

(a) axe based on my personal knowledge and known to me to be true and correct; or 

(b) have been gathered and compiled at my direction, and based upon the 
information provided to me, I believe them to be true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 
Dated: April 24, 2003 
Mountain View, California 




^7 

Peter Tong, HIlD. 
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